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MEMORANDUM

SUBJECT: Assignment of a Memorandum to the Program
Implementation Guidance System

FROM: John Skinner, Director '§A&L\‘ i
State Programs and Resoffrce Recovery Division (WH-563)

T0: Program Implementation Guidance System Addressees

On March 15, 1982, Enforcement Counsel issued the attached
memorandum to Regional Administrators and Regional Counsels. The
Memorandum provided valuable information, guidance, etc. on EPA

- enforcement of RCRA-authorized State hazardous waste laws and

regulations. I think that the guidance contained in this memo-
randum is of such value as to warrant wider distribution and incor=-
poration into our system pf Program Implementation Guidance. For
future-reference and ease in filing, I have designated this memo-
randum as Program Implementation Guidance number 82-3 .

Attacnment
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MEMORANDUM
SUBJECT: EPA Enforcement of RCRA-Authorized State Zazardous Wasce
Laws ané Requlations A

TROM: William A. Sullivan, Jr.

Enforcement Counsel (ZN=329) &/‘iizﬂgl .

- . - b i o : - {
TO: Regional Administrators, Regions I 4

Regional Counsels, Regions I - X

In the administration of the hazardous waste Program, a statce
with an authorized RCRA Program may, for various reasons, be unable

or unwilling to take enforcement action that ZPA mav deenm ericieal.

Several lecal and administrative questioens which may be Sr2sencted
in such cases include the following:

L Can EPA take enforcement action in states which nave

Seen granted authorization to administer ané enferce the RCRA zro-

gTam? What about states with which Z2A has Cooperative Arrance-
“AREg? -

2 Assuring EPA can taka eniorcement action, does is
enforce the state laws and regulations, or the Faderal RCRA law ang
regulations?

3 If an enforcement action i1s necessarv, in wha+ coare |
should EPA file the action? !

4. £ the enforcemen: action involves ag inistrative
Proceedings, does EPA follow federal cr scate SProcedurss?

S Since the taking of an 2nfsrcement action bv =33
in an authorized state might, in some cases, endanger or irritata
federal-state relationships, what Srocedures shoulé be ceveloped

o insure, to the greatest possible extent, tha: any federal
enforcement actions taken in a RCRA-authorized state are done a+
such times and in such a manner as to eliminate or min ze

any pessible impact upon that federal-state relationsh

.

imi

ip?

3 |

6. What is the effect, if anv, of state atthoriza

upon ZPA's ability to take action under Sections 7003 ané/ex
of RCRA?

.
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This memorandum will attempt to sugges:t some answers to
these cuestions and Procedures which might bHe emploved o avoia
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Pr3paration oOf :thisg lemcrandum.

1

CAN EPA TARE INFORCEMENT ACTION IN A RCRA-AUTEORIZED STATE?
WHEAT AB0UT STATES WITH WEICE =2a =as COOPERATIVE ARPANGEMENTS ?

A, Authorized States:

When a2 state ig autiorized to administer the RCRA procram in
lieu of 23, 32 nas made a detsrmination that the stata's pregranm
is eguivalen

¢ (in the case o7 £inal authorization), or Ssubstantiallv
2quivalent (in #he case of interinm authorization), %o :he Zederal
Srogram, and that the state nazarfous waste Drogram can thersafter
De administered By the state under Stats law, in liey of the Federzl
Program. (See XCRA, Section 3006(2) and (<o)). fler autherizaticn,
can ZPA :ake enforcement action in Such a state, ang i< so, woulgd

it enforce stats cor federal law and ragulations?

The Srovisions of 2CRA Sec=ion 3008(a)(1) anc a =

helpful in answering &:

s (N

(r ap

=)

(2] ar c
1€se qQuestions. These Drovisions s+=ata
"Secticn 3008(a) Cemplizance Orders.- (2) EZxcept
as provided in paragragh (2), whenever on the
Sasis of any information zhe Administrator
determines that any person is in violation of
any recuirement of this subtitle, the
Aéministrator may issue an orier recuiring
compliance immediatsly or ithin a specifieg
time period or =he Administrator may ccmmence
a givil action in the United States district
court in the district in which the wviolation
occurred Zor appropriate relief, including a
temporary or permanent injunction." =

in the case of the violation of any

r irement of this Subtitle where such viclation
Occurs in a2 State which is authorizead =o CEEYY out
& hazardous waste Procram under Seccion 3006, thne
Acdninistracor snall give notice to the Staze in
which such violation has occurred prior to issuing
an order or commencing a civil action under this
section." (emphasis supplied)

Subsection (2) clearly indicates that even though a state
: m— i = ey e =T o
h Uthorized hazardous was<ss drogram, IZA reca o sght
0Ff £a == 1 = o

= €, subject to the giving of notice to the
State in which the violation occurred prior ¢o taking enforcement
¢ ion.
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-2e legislazive Distory of Section 3008 SUDTOrss chis
iitergratation. That nistory, csntzined in House Ccamittee on
sdterstz=2 ang Toreign Commerce Report No. 94-1451 (3e eptamber ¢,
1878), as Facge 2., stacss:

"This legislation aerml:s the states to takae
the lﬂad in the enforcement of the hazardous
waste laws. However, =here 1S enough flexi-
all_hv in the act to ae"'r1 She Administrass-
in situations where a state is not _mplnmentznc

a hazardous wasts Progr am, Co actually ﬁmninmnn:
and enforce the ha*a-“ous W&Sue Program

adcainst vioglators in a scate that does no-

meet tle faderal mi nimum --CL*-ﬂments. alzhoueh
e Administrator is Tequired to give notice
o-‘v1c4ablcns Of this title #o the states

wikh auhncrlzed Nazardous was:tae “rccrams, the
ACministrator is Rot DPronibited '-om acting

in zhose cases where the states £ail =0 ac:,

or f£rom withdrawing apereoval of uhe state
nNazardous waste Plan and implement ing the
Zederal hazardous waste :rog*am Pursuant

S0 Title IIIl/ of this aes

e <C 40 CFR §123.128(%) and (g) at 43 Fed. Reg. 33394

a 1 .
(May 19, 1380), also brisfly sets Zoreh this zosiction regarding
ZBA's entorcemen: of hazaridous waste laws and regulacions in an
authorized scate,

Cle2an Watsr aAct (CHA), which is highly
analogous to 2CRA in this r gar + and from which Secs=ion 3008 was
drawnz/. Cases favelving similar srovisions of the CWA (e.gq.,
Secticns 309 ang 402) sucaor the proposition that while Congress
intended that the states have arlnary authority to administer the
the program Subject to national guidelines orovided 2y the Acs

and by the zZpaA regulations, ZPA retained the authoritv o achieve
the purposes ang goals of the Act, including the right to take

We can also look to the
=

i/ The Jouse Bill (Z.R. 144%6) was amended subsequent =5 the
sudmission ¢f zhis Tepore, wnich changed the r=—erances of Title
III to Subtitle C of the final Ac+.

2/See Report of Senate Committee on ,Public Works, No. 94-98g,
2. 17, dated June 25, 1976, which states with reference to wha* is
now Section 3008:
"In any regulatory procram involving Federal
anéd Stats a**zc;:a:;on the allocation or
division of eniorcement :asnons'blllhles is
é‘ffic_;t. The Conm*::ea drew on the simiiar
rovisions of the Clean Air Ace of 1970 ané =he
ral Water Pollution Centrol aAct oFf Li872."

iy
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@nZorcement ac+ion ia ApPropriatss cases, even afzar 2 Stats orocranm
fas been acoroved. See Clevelang Zlectric Elluminating Ce. v, é?é,
803 F. 2& ! (sex Ciz., 1997 . o Citv of Coloracoe SPFinge,
335 F. Sepp. 1384, (5.C., ColoT, 18737; Chesaceaks 3av Touncac:ion,
Inc. v. Virginia State Nater Contxol 3oarz, 253 . SUPP. 122 (o o0
‘a., 1978); G.3. V. Carc:illi, Inc., Civ. Docker #80-135, (D.cC. Del,
feb. 12, 198T); anca Snell 0il v. =E2in, 415 F. supp. 70, (D.C. Cali,
1976), where the Court, accer QUOting Irom legislative history
Of theé CWA, stated:

"The language Suggests that Congress dig not

intend the environmental effors <0 be subjecst

S0 a massive federal dureaucracy; rather, the

Scates were vestad with Srimary Tesponsipilizy

for water Sualisy, triggering tae Zfederal

snforcement mechanism onlv whers the state

defaulted...., The overall structure is designed

SO0 give the states the Eirse oBBortunity +o

insure its Prover implementation. In the

eévent that a state fajils Co act, federal

intervention is a certainty”.
3. States With Which ZPA zHas Cooperative Arrancemen<s:

Regarding states which have entersad into Cooperative
Arrangements, the £federal-state relationship is diZferent from
that of interim or final authorization. A Cooperative Arrangement
is a device to assist states whose hazardous waste Programs are
=2t yet sufficiently developed to qualify for authorization, andé

J Provide financial assistance to those States. (See guidance
asmorandum on Cooperative Arrangements datad August 5, 1980),
Thers is no authorization DY EPA of the state tC administer =he
hazardous was=e Program in lieu of #he federal frogram. In face,
the mcdel Cooperative Arrancement sPecifically provides that:

"EPA retains 2ull and ultimate responsibility
for the administration and enforcement of the
Federal hazardous waste management Program in
the state." oS
The right ang Obligation of E2A o take enZorcement action
in a state with which the Agency has a Cooperative Arrangement is,
therefore, the same as in a state which has neither interim or
final authorization.

.
5
-
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Although notice to Such states of impending enforcement
action is not recuired by RCRA, for Purposes of maintaining harmo-
nious ZPA-state relationships, aPpropriate consul=ations should
Srecede EIPA action, ang written notice shoulgd De given bv EPA &g
the appropriate agency and the governor of the affected s:tate.




2.

DCES Z2a ZNFTORCE STATE Law A REGTULATIONS oR
LA SGULATIONS IN AN SCTEORIZED STATES

TIDERAL LAW AND 2
c

Zaving concluded =hae =25 can enforce flazardous waste laws
and regulations in a stata with an SPA-aporoved frogram, the gues-
tion then becomes: does EPA enforce RCRa and federal reculations,
Cr the state's Scatu®e and regulations? Iz the latter, cam ===
enZorce a@ cortion oFf the state Srocram that goes bevond the scope
oI coverage of the basic Zederal drogram, or state laws anéd regulia-
tions which wers adopted afser EPA approval of the stata 2rocram?
Cn the other hand, may EZPA enforce a Bortion of the federa] Sro-
gTam tlat is not included in the state program?

These issues may initially seem more academic than real since,
in order =0 gain interinm authorization to administer the RC2A
2TO¢Tam, a state must have & Program which is "substantially
eCuivalent” tg the Federal crogram (see RCRA, Section 3006(c
ancd a program which is "equivalent" =5 the Zedaral DProgram

) s

3

i
order to gain final authorization (Section 3006(b)). Aas a resuls,
many authorized statasg will have Provisions which are similar, if
10t identical, to the Zederal regulations, Jowever, thera will
uncouctedly be di?ferenges in the federal an: s;ate‘laws and
re ol 7 i iV 3dUring intering autaorization, ang nanv

. T s A 5 i A A
<a2t2s will have Srocrams which are, in Dar<, more stringedAtE =y
—~

-
SrJd3Zer in scope orf SQverage than the Zeceral 2rogram. Thersiore,
it is very likely that these issues will ne Sncountered Zrescuentlv,

%3
-'= - =

AS discussed in Pars 1 of this memoranédum, Sec:s: 3008 (a)(2)
Of RCRA authorizes zpa €2 take enforcement action in an authorizeg
Scate, after notice to the state, in the case of "a violation
CL any reguirement of this subtitle." When ZPA authorizes =z
aazardous waste Manacement program ynder Section 3006, =he stats zﬁé
Srogram beggmes_:ha~RCRA-9;99:am_in_:hat_sta;e, and is a gare — TF
of the reguirements of Subtitle C referred =o in Section

3008(a)(2), which E2A is mandateéd to enforce. Upon develcoment
of the statatg Program and acceptance of that program bv E>PA,
"such state is authorized tS'carry Out such program in lieu as
t2e Zederal program under this Subtitl® IR such state.. 7 TRCRA
Section 30058(b) and (c)). In other words, the onlv hazardous
waste zrogram in effsct in thas state is ¢3F state program, an

the sTATE l0nNs are WO1CO MUST be =ancorced
by ZPA should federa] enforcement action %e necessary. This, of

course, does not I:imit EPA's right to take action under Sections
7002 or 3013 of RCRA (see Section 6 of this memorandum) .

This result is undoubtadly in keeping with the intent of .
gzess. If the federal hazardous waste regulaticns were to !
1 th

Congre

@PP-V to handlers of hazardous waste in authorized states, thcse
Persons would be continously Subjected to a dual set 0f laws and |
TeoulationsST 2 Situation WhicH Presently exists in those Statag s

Not vet raceived interim authorization. Such dual
ien is Presumably what Congress intended TO Ddhase oucz :in

'
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=0.0rcer.v manner when i= acopted the provisions Of Section 2005
{2) ané (e).

Acain, an analogv can he grawn *o the TTovisions of she
G2228n Water Acs and the cases decigeqd under iz &g reinicrce thisg
Sinion. See Unitag States v. Cargill, Inec., (9.C., Del.) Civil
No. 80-13s, Slip Op. February 12, 15al; Saeil 0il v. T~ ia,

Sucra; Cnited States v. I.T.T. Ravonier, lac., 827 r.22 9%¢ (9th
Ciz., 19307. The grobiem becomes more complex, however, when

the following questions are considered:

(A) If an authorized state Frogram includes reculat
OF statutory provisions which ars greater in scove of coverace
than the Zederal frogram, can ZPA alseo enforce those addéitional

State recuirements?

(8) If the federal regulations contain Provisions which
‘are not included in the States Ddrogram (e.9., 5y reason of Sromul-
gaticn by Zpa subsequent to authorization of the Scate grogram sv
EPA), can =2A enf : Ze 1l re i lch are t a
sart of the State program? and,

b o

(C) IZ the state makes modifications :n its progranm
ghtar autlierization, does EPA enforce =he Stats Srogran as originally
apProved, or the state Program as modified aftar agproval by zPaA?

These questions will be of particular ignificance during
fcerim authorization, when Che states are Cuired only to have
rograms which are 'suhstantially equivalent” to the Zederal program,
26 while EZPA and the states continue teo "fine-tune" their

Tt g
2D g~

[0 Tl

A, If an authorizeg State pdrogram includes reguliations
Or statutory provisions which are greate- in scope o:
coverage cr more stringent =han the federal procram,
can EPA also enforce those acditional state reguirements?

L3

..geographic, hydrological and other factors which exist within thei
borders, undcubtedly develop portions of their hazardous wasse
drograms which are creater in Scepe of coverage than the federal
frogram. Zxamples of such adéiticnal covarace could include =he
&isting of wastes which ar nect inclug i federa) universe
of hazardous waste; the o ieeig SransDorters;
Tecordkeeping or reporting recuirements not included in the federal
regulations; and requirements for Physical examination of emplovees |
and their families. State requirements which are greater in scope
of coverage than the federal regulations are cenerally %hose for

Individual states will, in addressing industrial, agricultura
1

wiich N0 counterpart can be found in the fgggggiwxggui;aments.
|
State program reguirements that are greater in scope of '
coverage than the federal Program are not a gpar: of the federally-
abproved Drogram (40 CFR §§123.1(k) ang 123.121 (g1, Since <ha- ,
I "=ion of the state Program does not have a councterpart in the |
federal prcgram, it does not become a Tecuirement of Subtisle C,



tae violation of which ZPA is entitled to enforce Fursuant Lo
Section 3008(a)(1l) ang (2). Therefgrs, =2 ' & ghat
Porsion of a stats orocram which i3 brn = in =) L covarage

It shoulsd be mage clear, however, that there is a distinction
Setween corticns of & State Srogram which are Sroader in scope of
coverage, and those which ars "more stringent”™ than cthe Zederal
Program. Section 3009 of RCRA and 40 Crr §§123.1(k) and 123.121(q)
Srovide that Notalng shall pronibit = scate from imposing anv
reQuirements which are more stringent than those imposed bv the
federal reculztions.

le state provisions which ars broader in Scope oI coverace
generailv do not have a counterpart in the federal Srogram, the
subject matter of the more stringent State provisions is usdally
covered in similar Provisions of the federal Program. Zxamples o<
more stringent state Provisions woulé include: & requirement thatc
NCt only a fence ke €rected and maintained around a facility, but
chat it be a2 Zfence of Specific height and of SPecific material
(2.9., a ten=fcot, Chain-link fence); a requirement that containers
for storage of was:te be of a specific material and/or color-coded;
a2 lesser amount of Waste exempted fronm regulation under *=he small
guantity generator exemption (40 CrR §2581.5); ané a Tecuirament
that final cover of 2 land disposal facility be of a farticular
material or thickness.

Provisions in state Programs which are mors sSriagent than
h% 2"""“""-4-,__ of the apprasveg
--3Le Program, ané ars enforceahla_hz_EE&;ﬁCcngress acparentlv
intended that resuls when, in Rection 3009, it authorized statass to
develop more Stringent Programs, and, a same time, authorized

ZPA to enforce those Drograms under Section 3008(a)(2). 1In addition,
more stringent stacte Provisions ia an approved program are, unlik

those which have no counterpart in the federal Program, a_part cof
the reguirements of Subtitle C, which E2a is required %o enforce.

-

8.. If the. stats modifies its program after authorization,
can ZPA enforce the state Program as modiified, or the
tate program as aporovecd before the mocification?

This issue assumes that, after ejther interim or final
authorization of a Scate program, the state makes modifications
in that program. Such modifications cculd make the Drogram

mere stringent, less stringent or enlarge or restrict the Scope
o< the program. 1In éush_gzga;L_mua:_ERA_anéeeee—ehe—?seg:amﬁas
modified+ﬁQ;_LQQ_EEQEEQEﬁin_QiééggQce at the time of authorization?

[
ith regard :o modifications made Dy the states in their Drocrams
~er final authorization, 40 CFR §123.13 sets forsh Specific pro-
dures Ior such revisions by the states ang aPproval thereof by =pa.
state orogram revision after finmal authorization must be submittesd
EPA for approval, Public notic iven, ané a puhblic hearing heléd
iZ there is sufficient public int st. The revision to the stace
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{40 CFR §123.13(b)(4)). I¥ 15, cther=cofs, c 8 tdac uncer
FT2sent Z2A reculations, medificzticns made to 2 State program
afcer figal authorization raguirs ZFA approval Zar suck mecifica~-
tions &2 te efza tive, ang &332t the stags grog:gm_wh;ea-seA_may
snforce is that which 8xisted as cf =he létest 222 aporova:.3/

Zowever, the faderal regulations relating to phase r authori-
Zation contained in 40 Cr2 §123.121 through 123.137 do not contain
sPecific provisions comparable to §123.13 with respect to how modi-
ficaticons may be made OV a state in ies drogram after interinm
authorization, or how approval of zany such modifications could he
made by EPA, short of Phase II or final authorization. PRis is 2
significant omission, since it is apparsnt that many, if not all,
States will be making modifications in their Frograms Zetween She
approval for interin authorization ang the filing of their appli-
cations for- final authorization.4/ -

In the absence of T2Quiraments in RCRA or EPA's rsgulations
for submission of Program modifications By a state with interinm
authorization to Zpa for approval, it is Presently our opinion
that EPA may enforce such modifications made Dy a stats with
interin authorization, notwithstanding that zpa may not have
approved those modifications.5/

R E/Discussibns with representatives oL the Office of General
Counsel andé tae 0ffice of Solid Waste indicata that 40 CFR §123.13
'S under review, ang may be amended to eliminate the reguirement
-hat Eza approve modifications made alter final authorization of
State programs before *the modifications may be effsctive, The
consaguences on enforcemen: of Such an amendment =o §123.13 are
addressed in the following discussion.

4/There ars, however, stages during interim authorization in
which state pProgram changes may be approved by EPA. TfFor example,
when the states, having received phase T authorizaticn, apely to
ZPA for Phase II interim autherization, they must demonstrate tha:
their programs have been modified, iz Necessary, since dhase T
duticrization so as :o contain the elemencs fiecessary £o meet &h
reguiremenits of one or mor2 of the components of Phase II. Likeswisze,
changes in the stata program during interin authorization ars sub-
mitted to E2A for appreval as part of the process for Zfiaal authori-+
zation. There is also a Provision in the model Memorandum of AGTree+
ment between EPA and the State which reguires the state to inform |
ZPA of any program changes which would affect the state's ability
to implement the authorized program. Nevertheless, there is no
requirement, as in 40 Crgy §123.13, which delays the effective date
of modificaticns in a state program during interim authorization
until after EPA approval of such modificatiens. .

3/In the event IPA should eliminate the requirsment of 40 CF3
+-23.13 (see foctnote 3), then by much the same feasoning contained
herein, E2A could 2lso enforce modifications made in the state cro-
gram after final authorization, notwithstanding whether EPA had

approved the modifications.



We nave come to shis conclusion for the following reascns:

eSS Provided in Section 3003 for two tvpes
ig Aterim authorization, £z be grantsd upcn 2
siowing by the : o "substantial eQuivalence” with the
-ederal program; an £inal authorization, upon a showing by the
State of "ecuivalence" with the federal Program. Obviously, in
the journey from Substantial equivalence <0 ecuivalance, some
changes must be made, and were undoubtedly contemplated by
Congress. VYet, Congress alsoc authorized EPA <o enforce the
nazardous waste drogram during this interimg Period, including
tle programs in efface in those states :o which interim author:-
zation haé been granted. It therafgore apPears that Concress
-ntanded that IZPA enforce such laws ané regulations as were in
Zect at the time of violation in &.Stcate with interim authori-
zatien; hctwithstanding‘whether E2A had formally acrroved each
and 2very one of those laws or regulations.

-
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2. To conclude =hat =pa could not snforce state laws
and regulations adopted after granting of interinp authorization,
Sut was, instead, restricted %o enforcement ©f only those which
were in existence at tinme of approval of the state program by
223, would Potenctially subject =he regulated community to the
cdilemma of deing recuired =o comply with Iwo sets of laws o
Tegulations on the sape subject: &those whig;ﬂgg;ghg_gagg_gﬁ_______

——Lle.-EPA~2poroved sctate Program at the time of granting of

iagasrix &utiorization; and those which the state Bromulgatead
fter the graating of interin authorization. Such dual regula-
‘on deZsats the whole Purpose of state authorization.?

We therefore conclude that changes nade DV a state in its
hazardous waszte JSrocrams afser grancting of interinm autiorization,
2né beiogre granting of final authorization, may be enforced bv
ZPA ragardless of whether the changes have been formally approved
5y EPA. In so doing, we recognize that there are several] forceul
argumencts which can be made on the other side of the :issue.?’/
Notwithstanding these, we believe the weight of the arguments

tilts in Zfavor of the conclusion which we rsached herein.

5/™his reasoning would not apply with equal force to
modifications made ia a state program during final authorizaticn

because the Stares Presumably will be making many fewer modifications

of their crograms after final authorization.

- [

I/ror example, if a state, after receipt of interim auther:
ion, makes changes in its Program which are less Stringent, is
2Quired to enforce the Dortions of the state Drocram which are

S stringent? The answer must be "ves", and if the state makes
My such changes in i+s Program, EPA's onlv resors may be to
r2voXe the State's authorization.

-4,
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S IZ the federa:l Tegulactions contain 2rovisicns whiew
a2re not included in an azoreved starca Srocram, czn
ZPA enfcrce theose federal regulations in shas szzzaz?

The sictuation presenteg by this question will most likelvy

occur when Z?A modifies it adopts new regula
Such as the addition of a waste to the universe of federallv-
Teculated waste, afear tle approval of a State orogram. This issue
is significant because, wish apbroxinmately one-hal? of the states
A¢ received interim aduthorization, it is important ts know
whether chances made :in the federal Procram subsegquent
naving been Sranted authorizacion capn be snforced in

S regulations or

-2

dnder the procedure_established By Secticon 3006 ané 40 CFR
T IZ3, a state, in crcéer to gain interim or Zinal authoriczation,
AUST submit to ZPA its Procram consisting of, emong other things,
the state laws and Tegulations which constituts its pProgram.

These are compared to the analogous Provisions of the federal
Brogram to determine whether the state Program meets the neces
standards for interim or final acthorizaticn. Approval is gra
£or the specific State program as submitted, which *hen becones
tie hazardous waste Program in effec+ Shat state in liay o= the
federal program.3/ mne =ederal program, in efZsct, ceases to
exist in =hat state, excent for =he Potential of federal enzo
of the state Program cr the POssihility of action under Sections
7003 or 3013. .

Pare

sar:z
o bal= Vo

ELEL )

i3

Since the state 2
eZfective in lieu of

changes in the federal
authorization £o 2 s+a
unless ané until the state adopts such chan
state laws and regulations are those which

hazardous waste laws

the Zederal Program s
Program made afrar =
te do not become = Part of the state Jrogram
ges.z2 Inasmuch as the
EPA is recuired to

and ragulations ars
Zter authorization, anv

granting of interin

by
L3

b
greater .

al program, that

8/

AS noted earlier, where the sta=e o,
Score cI coverage than Tequirad under the

Part cf the state Frogranm is not a part of
Frogram. 40 C.R §§123.1(k)(2) ang 123.121(a)¢
during interinm authorization, ZPA enforces me
Srocram, notwitistanding that Epa may not have
~modificatiens.,

2/7or a discussion of th
in its program, anc when those modificats
EPRh-authorized Program, see Subsecticn B of gri

in a
roved those

€ adoption of modifications by a sta
ions become 3 Dart ¢f +Lhe
S Section, suora,

TCemen

-
=

.
=i



enforse

=ee, E -5, converselv, no:t en
reqQuirsmenss which zra nct & part o

itled to enforce federal

P
the state preqram. 10/

- rd L0 states which nave been granced final author:i-
zation, thers ars Provisions in the federal ragulations which
govern the state adoption of modifications in the federal Program.
Section 123.13 of 40 cFRr Tequires the statas, after final authori-
zZation, to adopt amendments which are made to the Federal Program
within one year of the : somulgation of the federal regulation,
unless :the state must adort or amend a statute, in which case the
revision of the stata Srogram must take place within two vears.
Sowever, until the stats adopts the Federal amendments, the stata
2Io¢ram does not iaclude chem, ané EPA cannot enforce them in thax
s22%e,

. We recognize thas this could create a situation in which
=2gulations promulgated oV ZPA subsequent to authorization of a
Substantial number of States would not be eZfective.in those
statas until such =ige as the states adopted them,ll/ while being
in afiact as Part of the federal Brogram in those states which
€0 not vet have inaterinm authorization, and ip those states which
Teceive authorization after promulgation of the regulations and
Jave included a counterpart of the regulations as part of their-

state procran.
3.

I¥ AN EZNFORCEMENT ACTION IS NECESSARY,
IN WHAT COURT SEOULD ZPA FILZ TEE ACTIONS

Section 3008(a2)(l) of RCRA Provides that whenever the
Administracor determines that any person is in violation of any
requirement of Subtitle C, "... the Administrator may commence a

‘‘‘‘‘ —L97/TE Should be noted here that there are components of the

federal program which are not included in Phase T interim authoriza-
tion or in some Phases of Phase IT authorization to the states.

FOr example, the grantine Oof Phase I interim authorization to the
States does not include tle authority to issue RCPA permits to
nazardous was=e management facilitijes. Likewise, the granting of
Phase II, Component a authorization (covering pPermitting of

Storage facilities) does not include authority to issue RCRA permiss
Lo hazardous waste landg disposal facilities, which will be covered

5>y Component C of Phase II. The portion or portions of the federa: .
Program not covered by an authorization to the state continues
@S & part of the federal Program in effect in that state until i
is covereg DV & subsecuent authorization. In the meantime, EPa
is entitled to enforce those portions of the federal Program which
*Qe state has not vet Dbeen authorized to administer.

-
-

; . . . o . i
1/ zor & discussion of =he adoption of nodifications DY a stas
in its program, see Subsection 3 of this Section, supra.



Sivil aczion in the Uniceg Staces Districs Court ia =he distrie=
in which the vicla:acn.occurraé...."

Thils stazuze ves:ss Juriscéiction of sui:s-involving violations
)£ the hazarsous waste program under Sabtitle C in the U.S. District
Courts, and the venue of such actions in the U.S. judicial district
in which the violation occurrad. Thersfore, in a suit broucht
by EPA to enforce a Portion of the hazardous waste pdrogram of a
state which has received interim or final authorization, =he
suit should be brought :ia the appropriate U.S. Digsrigc~ Course .,
Sut the substantive law o be applied to the facts of the case
should be the state hazardous waste Scatutes and regulations
wiich were applicable to these faces.

The state may, of course, file its enforcement actions ‘in the
state courts. In this T2gard, EP2 should »se aware of tie potential
wnich may exist Zor a sinal decision in a state court action =9
act as collateral estoppel Lo a Subsequent action which ZPA pav
Sring acainst =he same ofiender over the same violation. See 0.
¥. 17T Ravioner, Inec., §27 F.28 996 (9thn Cir, 1980), for =2 discus-
S-on oz state courc judgments acting as collateral estoppel againss

=PA.

4.

) IF EPA EINFORCIMENT OF STATE LAWS, REGULATIONS OR
PERMITS INVOLVES ADMINISTRATIVE PROCZEDINGS, SEOQULD
EPA FOLLOW FEZDERAL OR STATE PRCCZDURES?

Since the bulk of he RCRA enforcement activity of EPA will
invelve administrative Proceedings, Particularly with the authority
to issue administrative orders under Sections 3008, 2013 and 7003,
the guestion of whether federal or State administrative Drocedurses

will be followed in enforcement actions is an important one.

- e

e —— — —_— e oenm——

———There—can-be little Question that Congress Drovided EPA wizh
.the necessary authority to use federal Procedures for enforcement
of all applicable hazardous waste laws, and that i= intended thas
those procedures be usec in the event of federal enforcement of a
state's hazardous waste laws or requlaticns.z2/ For example,
Seczion 3005(a)(l) of RCRA autiorizes the Administrator, ia the
event cf a violation of 4Ny requirement of Subtisle C, to issue
én order requiring compliance immediately or within & specifiegd
time. Section 3008(a)(2) makes it clear that such orders mav be
issued in states whiceh are authorizeé to Carrv out the hazardous
waste program under Sect:ion 3006 (after notice to the atiected
Stazte); and Section 3008(2)(3) provides Zor a penalty $or non-
compliance, as well as the authority of the Administrator to revcoke

22/We iaterpret
orders mentioned herein ta ZPA, andé that they are not available,
as such, to =he states. The states statutes may, of course,

contain authority for stase administrative orders.

RCRA as limiting the use of the administrazive !



any Permit issued =o Cle violatsr, whetlar bv Toa ST tle Sta=a,
Provisions Zor Baglie hearings on 2Ry order issueZ undexr Tais
Sectizn, and dutlerity for =he A€ministrassye S0 issue subroenas
&z2 2lso inclucded in Section 3008(5). Sec=ion 3008(c) specizfias
tle score and content of the compliance orders which may be

Ssued under this Section.

B

Congress providesd a SPecific mechanism for federal aéministrativa
enforcement Proceedings, to be usad in cases of federzl enforcemen=
of state procrams in lisu of any acdninistrative Procedures contained
ia the laws ang r2gulations of tha Scate in which the violation
ocSurrad. Furthermore, is wouléd seenm inconceivable ag 2 Sractical
Aater that IP2 wouid consider using scaze acdministrasive drocedures
even should it legally be possisla %0 do so, since zhat would, in
MOST ‘cases, nécsssitate submitting the viclatien to the state
agency whosa inabilityv or failure ts take enforcement ac+ion would
nhave been Tesponsinle for bringing about Eza's involvement in the
lacter.

- ey - - W0 e

3.

IN EVENT OF =3a ZNFORCEMENT IN¥ aN AUTHORIZZID sTaT
WEAT STEPS SHOULD BE TAREN TO MINIMIZE ADVERSE
IMPACT UroON FEDERAL-3TATT RELATIONSHIPS?

. There are several circumstances under which Z2a may be
Tequired to take enforcement action in a State with an authorized

- 'CRA program, mos: Srimarily because oz the state's lack of
-8Sources to take adequate or timelv ac=ion. Whatever the reason,-
Z?A should carefully avoid the abbearance of being "overbearing"
or disregarding the States' role as =he Primarv acency ZIor admin-
istration and enforcement of the hazardous waste Program.

In some cases, the Sctate will request ZPa o take enforcement
action. In such cases, few problenms are encountered in EPR-state '
relations. Zowever, a letter confirming the State's regquest, ang
the notice provided for in Section 3008(a)(2) should be issued
tO the state befsre the action is commenced. On the other hand,
when the state is lassive or unwilling zo initiate a timely,

PPropriate enforcemens action, ZPA shculg take care o hapndie

the matter wish 2iplomacy.

Since it is clear, as outlinegs above, that Congress intended
the states to have the primary enforcement authority of the RCRa
Program, if it appears that federal enfcrcement intervention may be
Tequired, a letter should be written from EPA to the aprropriate
state agency administering the Program containing the Sollowing:

L. A description of the violation, including the name
ané address of the violator; the date of violation and loecation
¢ the facilisy or site at whick it occurred; references to the
L-ovisicons of the state Program which are being violated; and
any other pertinent details which will aid in the identificasion
and the nature of the violation. Addi<ional information, such as
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EFFECT OF STATE ACTHORIZATION ON s
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Ferson contribusin

<9 such handling..., or to
take such other acs::

~Cn as mav be necessarv,
fall orovide notlice &3 :he

ta Y Such suit, Tha Administrazor
may also, after notice o the affectad State,
take other action under this section including,
Sut not limiced to, i1ssuing such orders as mavy
2e necessary to protect Public health and the
environment." (emphasis supplied)

Ih
(L | T TR
b |

The first clausa of =he section indicates shas it was the inten=
Congress to allow EDaA to take emergency acticas to drotect human
2lth ané the environment in cases of ij inent hazaré, withous e~
ré to anv other Provisions of the ics:. It is not within che Score

this memorandum. to review the purpcses and uses of Section 7003,
it is clear that EPA :is not bound by anv of the Provisions cf apn
Zed scate's laws or regulations which Me&y appear £o res=ric+
© tle use of this Section. Again, hewever, notics aust be
given to the state Jrior o the commencement of such an action.
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It is also clear Zrom the express wording of the section shas
only the Aéministrator Oof E?A, or other Agency gersonnel %5 whom ae
- & rn

fas delecated authority, mav take the actions auchorized Oy Sectishn
7003, and =hat therefors 2 stz:e which has been auciorized to admin-
Lster the hazardous waste Program mav not emzloy Section 7003 az =2
State enforcement mechanism. Staces are authorizad by EPA to

administer and enforce the hazardous waste Program only under Sub-
title C of RCRA, which does not include Section 7002. Use o<
‘ecticn 7003 is within the sxclusive Drovince of ZPA. This does
not, however, orohibit =he States from adovtion ans use of their
own form of imminen= haza=é authority in the stats courts.

The abilizy of EPA to take action under Section 3013 is
likewise unaffectegd Dy authorization of a State drogram. By suck
authorization, EPA does not relinquish the enforcement options
which it possesses, but merely agrees to holéd chem in abeyance to
D¢ used in the event the scate fails to take approoriate and timely
enforcement action.l3 BeZore issuing a 3013 crder to a person in
an authorized state, however, notice should bhe ¢iven to the acoro-

Driate acency in the affec+ted state in the manne- suggested herein,
ané reference should he made to the guidance en issuanes of 3013

orders csnctained in the Memorandum Zrom Douglas MacMillan, aeting
Director of the Office of Waste Programs Enforcement ts the Regional
Znforcement Directors dated September 11, 1981, entitled, "Issuance
of Administrative Orders under Section 3013 ©f the Resource Con-
servation and Recovery Act."

23/The model Memorandum of Agreement between EPA and the s-aces
contained in the RCRA State Interim Guidance Manual, provides:

"Nothing in this Agresement shall be construed
SO restrict in any way EpPa's authority o ful-
its oversight ang enforcement responsi-
ies
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